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ATTORNEY di sciplinary proceedi ng. Attorney's | i cense

suspended.

11 PER CURIAM Attorney Reesa Evans appealed from a
single finding of the referee, that she fabricated a letter to a
client dated March 24, 1997. Attorney Evans al so appeal ed from
the referee's reconmendation that her license to practice |aw be
suspended for two years.

12 We deternmine that the referee's finding of fact that
At t or ney Evans fabricated the letter is supported by
satisfactory and convincing evidence. W determ ne further that
the egregiousness of that m sconduct, conbined wth the

referee's other findings of msconduct which Attorney Evans does
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not dispute, warrants the suspension of her license to practice
| aw for two years.

13 Attorney Evans was admitted to the practice of law in
Wsconsin in 1979 and practices in Mdison. She has been
disciplined for professional msconduct on three previous
occasi ons. In 1994 she agreed to a private reprimand for
failing to hold property of a client in trust, separate from her
own property, and for failing to pronptly deliver to a client
funds or other property that the client was entitled to receive.
In 1995 she agreed to a private reprimand for engaging in
conduct i nvol vi ng di shonesty, fraud, decei t, or
m srepresentation. According to the summary of facts in the
letter of reprimand, she altered an expiration date on a
docunent .

14 In 1997 Attorney Evans agreed to a public reprimnd
for conduct in tw separate matters involving failing to act
with reasonable diligence and pronptness in representing a
client, failing to keep a client reasonably infornmed about the
status of a matter and failing to conmply wth reasonable
requests for information, and failing to explain the matter to
the extent reasonably necessary to permt the client to make an
i nformed deci sion regardi ng representation.

15 The referee, Attorney John Schweitzer, nmade findings
of fact based on testinony and docunentary evi dence presented at
a disciplinary hearing concerning Attorney Evans' representation
of a nunber of clients. The referee found that in the course of

representing t hese clients At t or ney Evans engaged in
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i nappropriate activity with respect to the handling of her
client trust account.? The referee found that by depositing
personal funds into her trust account and witing checks for
personal expenses out of her trust account, Attorney Evans
failed to hold in trust, separate from her own property, the
property of clients or third persons that was in her possession

in connection with a representation, contrary to SCR 20:1.15(a).?

! During the course of this proceeding, the Board filed a
notion seeking the tenporary suspension of Attorney Evans
Iicense, asserting that in view of her mshandling of her client
trust account, her continued practice of |law posed a threat to
the interests of the public and the adm nistration of justice.
By order dated June 29, 1999, this court denied the Board' s
nmotion but inposed a nunber of conditions on Attorney Evans'
continued practice to ensure that her trust account was operated
in full conmpliance with the applicable professional conduct
rul es.

2 Effective Cct ober 1, 2000, W sconsin's attor ney
di sciplinary process underwent a substantial restructuring. The
nane of the body responsible for investigating and prosecuting
cases involving attorney m sconduct was changed to the Ofice of
Lawyer Regul ation and the Suprenme Court rules applicable to the

| awyer regulation system were also revised. Since the conduct
underlying this case arose prior to Cctober 1, 2000, the body
will be referred to as "The Board" and all references to Suprene

Court Rules will be to those in effect prior to Cctober 1, 2000.

SCR 20:1.15(a) provides:



No. 99-1011-D

16 The referee also found that by witing trust account
checks to herself that were designated on the face of the checks
as being attributable to the client but were not recorded on the
| edger Attorney Evans allegedly kept for the client and by
failing to keep any trust account records that would identify
the purpose of sums she withdrew from funds belonging to her
clients, Attorney Evans failed to keep conplete and accurate

records of transactions in her trust account, contrary to SCR

(a) A lawer shall hold in trust, separate from the
| awyer's own property, that property of «clients and third
persons that is in the |awer's possession in connection with a

representation or when acting in a fiduciary capacity. Funds
held in connection with a representation or in a fiduciary
capacity include funds held as trustee, agent, guardian,

personal representative of an estate, or otherw se. Al'l  funds
of clients and third persons paid to a |awer or |law firm shal

be deposited in one or nore identifiable trust accounts as
provided in paragraph (c). The trust account shall Dbe
mai ntai ned in a bank, savings bank, trust conpany, credit union,
savings and |oan association or other investnent institution
authorized to do business and |ocated in Wsconsin. The trust
account shall be clearly designated as "Client's Account” or
"Trust Account”™ or words of simlar inport. No funds bel ongi ng
to the lawer or law firm except funds reasonably sufficient to
pay or avoid inposition of account service charges, nmay be
deposited in such an account. Unless the client otherw se
directs in witing, securities in bearer form shall be kept by
the attorney in a safe deposit box in a bank, savings bank,
trust conpany, credit union, savings and |oan association or
other investnent institution authorized to do business and

| ocated in Wsconsin. The safe deposit box shall be clearly
designated as "Cient's Account” or "Trust Account"™ or words of
simlar inport. O her property of a client or third person
shall be identified as such and appropriately safeguarded. If a

| awyer also licensed in another state is entrusted with funds or
property in connection with an out-of-state representation, this
provision shall not supersede the trust account rules of the
ot her state.
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20:1.15(e).® The referee also found that Attorney Evans failed
to pronptly deliver to a client funds that the client was
entitled to receive and failed to render a full and accurate

accounting regarding trust property, contrary to SCR 20:1.15(b).*

3 SCR 20:1.15(e) provides:

(e) Conmplete records of trust account funds and other trust
property shall be kept by the |lawer and shall be preserved for
a period of at least six years after termnation of the

representation. Conmpl ete records shall include: (i) a cash
receipts journal, listing the sources and date of each receipt,
(1i) a disbursenents journal, listing the date and payee of each

di sbursenent, with all disbursenents being paid by check, (iii)
a subsidiary |edger containing a separate page for each person
or conpany for whom funds have been received in trust, show ng
the date and anobunt of each receipt, the date and anount of each
di sbursenent, and any unexpended balance, (iv) a nonthly
schedule of the subsidiary ledger, indicating the balance of
each client's account at the end of each nonth, (v) a
determ nation of the cash bal ance (checkbook bal ance) at the end
of each nonth, taken from the <cash receipts and cash
di sbursenent journals and a reconciliation of the cash bal ance
(checkbook balance) wth the balance indicated in the bank
statenent, and (vi) nonthly statenents, including canceled
checks, vouchers or share drafts, and duplicate deposit slips.
A record of all property other than cash which is held in trust
for clients or third persons, as required by paragraph (a)
hereof, shall also be nmaintained. Al'l trust account records
shall be deenmed to have public aspects as related to the
| awer's fitness to practice.

* SCR 20: 1. 15(b) provi des:

(b) Upon receiving funds or other property in which a
client or third person has an interest, a |lawer shall pronptly
notify the client or third person in witing. Except as stated
in this rule or otherwise permtted by |law or by agreenment wth
the client, a |lawer shall pronptly deliver to the client or
third person any funds or other property that the client or
third person is entitled to receive and, upon request by the
client or third person, shall render a full accounting regarding
such property.
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Further, the referee found that by representing to her clients
that she was unable to pay them the bal ance owed because anot her
check deposited to her account was returned when, in fact, there
were insufficient funds in the trust account because of personal
wi thdrawals she had made against the clients' noney and by
representing that checks witten on her trust account were
returned because a check a client had witten to her bounced
Attorney Evans engaged in conduct involving dishonesty, fraud,
deceit or misrepresentation, in violation of SCR 20:8.4(c).">

17 The referee also found that by failing to respond to
inquiries of clients or to neet with them regarding the status
of their case, Attorney Evans failed to keep a client reasonably
informed about the status of a matter and pronptly conply with
reasonabl e requests for information, contrary to SCR 20:1.4(a).°

The referee also found that Attorney Evans failed to explain a
matter to the extent reasonably necessary to permt the client
to make infornmed decisions regarding the representation,

contrary to SCR 20:1.4(b).” Attorney Evans did not appeal from

® SCR 20:8.4(c) provides:
It is professional m sconduct for a | awer to:

(c) engage in conduct involving dishonesty, fraud, deceit
or m srepresentation.

® SCR 20:1.4(a) provides:

(a) A lawer shall keep a client reasonably inforned about
the status of a matter and pronptly conply wth reasonable
requests for information.

" SCR 20:1.4(b) provides:
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any of these findings of fact or conclusions of law by the
referee.

18 The subject of this appeal involves Attorney Evans'
representation of a client who was convicted of armed robbery
and first-degree intentional homicide by a jury in Kenosha
county in 1987. Hs conviction was affirmed on appeal.
Attorney Evans consulted with the client regarding the need to
proceed in state court on a Ws. Stat. 8 974.06 (1993-94) notion
raising the issue of ineffective assistance of trial counsel
On Septenber 28, 1994, the client's father retained Attorney
Evans by paying her a $3000 retainer fee. The retainer
agreenment included provisions requiring Attorney Evans to
consult with the client's father prior to hiring any experts,
consultants or investigators and it gave the client's father the
right to discharge Attorney Evans at any tine. The retainer
agreenent did not establish the client's father as a co-client
with his son, nor did it establish an attorney-client
rel ati onship between the client's father and Attorney Evans.

19 On February 5, 1995, the client sent a letter to
Attorney Evans outlining his concern about the Ilack of
conmmuni cation from her. As a result of the letter, Attorney
Evans net with the client and the two agreed that Attorney Evans
would continue to represent the <client and would review

transcripts and research appellate issues.

(b) A lawer shall explain a matter to the extent
reasonably necessary to permt the client to nake inforned
deci sions regarding the representation.
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110 Attorney Evans was unexpectedly hospitalized on
Decenber 6, 1995. A letter was prepared on Decenber 26, 1995,
to be sent to her clients informng them of the hospitalization
but neither the client nor his father received the letter. By
letter of May 14, 1996, Attorney Evans informed the client that
she had been hospitalized and would be returning to work for a
few hours a week. She said that during her illness she had
witten to authorities in Arizona in an attenpt to obtain
records relevant to his case.

111 On July 16, 1996, the client received a letter from
Attorney Evans' receptionist indicating that Attorney Evans
would wvisit the «client on July 26 at the correctional
institution where he was incarcerated. Attorney Evans did not
appear at the correctional institution on that date. In the
fall of 1996, the client's father wote to Attorney Evans
requesting the opportunity to neet with her. Attorney Evans did
not respond, nor did she neet with the client's father.

112 In Decenber of 1996, the Wsconsin division of the
American Cvil Liberties Union (ACLU) sent information to all
inmates in the Wsconsin prison system notifying them about a
recent court decision and a federal act that put tine limts on
federal habeas corpus actions. The Anti-terrorism Act of 1996
established a one-year tine limt for filing federal habeas
corpus petitions. Existing federal case law interpreted the Act
as requiring filing within a reasonable tinme in those cases that
had been decided before the enactnent of the Act. A reasonable

time period was interpreted to nean one year. The federal
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decision indicated that, as to cases predating the Anti-
terrorism Act, any federal habeas corpus petition filed on or
before April 23, 1997, would be tinely.

113 Wien they learned of these new tinme limts, both the
client and his father believed the only way to toll such tine
limts would be to commence a collateral proceeding under Ws.
Stat. 8§ 974.06 (1993-94) in Wsconsin state court before April
23, 1997. In Decenber of 1996, the client's father wote to
Attorney Evans outlining his and his son's concern about the
deadl i ne and whether it affected his son's case. Attorney Evans
wote to the client on February 2, 1997, but made no nention of
the Anti-terrorismAct.

114 From Decenber 1996 through April of 1997, the client's
father continued to call and wite Attorney Evans with increased
anxi ety and concern. The last letter was witten on April 23,
1997. At that tine the client's father indicated he was waiting
for a tel ephone response from Attorney Evans. He did not hear
from her. On that sane day, the client filed a pro se Ws.
Stat. 8 974.06 (1993-94) notion in the trial court. That court
denied a hearing and the client appeal ed. On August 19, 1998,
the court of appeals reversed and ordered the trial court to
conduct an evidentiary hearing on the issue raised in the
not i on.

115 The client's father filed a grievance agai nst Attorney
Evans for a failure to communicate with him and his son. On
Septenber 16, 1998, Attorney Evans sent a letter to the client

saying she had had a conversation with an investigator in the
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public defender's office regarding the «client's father's
conpl ai nt. She attached a copy of a letter witten on her
| etterhead, dated March 24, 1997, and stated, "It appears that
you never received the enclosed letter which | wote to you back
in March, 1997." The March 24, 1997, letter indicated it was
Attorney Evans' opinion that the recently enacted federal |aw
and deadlines did not apply to the client's case.

116 The March 24, 1997, letter contained a reference to
the "federal public defender training program®" Al t hough the
correct name of the program was the "federal public defender
training group,” no version of that nane canme into existence
until May of 1998. The referee made findings of fact that the
letter dated March 24, 1997, signed by Attorney Evans and
descri bed by her as having been witten in March of 1997 was in
fact not witten at that tine and that Attorney Evans' statenent
to Board investigators that she wote to her client on March 24,
1997, was untrue.

117 The referee found that by drafting the letter dated
March 24, 1997, after the fact and backdating it so that it
woul d appear it was sent to the client on Mirch 24, 1997,
Attorney Evans engaged in conduct involving dishonesty, fraud,
deceit or msrepresentation, contrary to SCR 20:8.4(c). The
referee also concluded that by falsely representing to Board
investigators that the letter dated March 24, 1997, was sent to
the client on that date, Attorney Evans nade a m srepresentation

in a disclosure to the Board and failed to cooperate with the

10
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Board in such investigation, contrary to SCR 21.03(4)%® and SCR
22.07(2).°
118 Attorney Evans disputes the referee's finding that she
fabricated the letter dated March 24, 1997. She testified at
the hearing that after her client posed the question regarding
federal habeas corpus law, with which she was unfamliar, she
read the relevant statute and applicable case |aw She
testified when she was still not confident with the results of
her research, she called the federal public defender in Chicago.
She said that office was unable to assist her, so she called
the federal public defender's office in San Diego. That office

was al so not able to help her, but the person she spoke to gave

8 Fornmer SCR 21.03(4) provided:

(4) Every attorney shall cooperate with the board and the
adm nistrator in the investigation, prosecution and disposition
of grievances and conplaints filed with or by the board or
adm ni strator.

® Former SCR 22.07(2) provided:

(2) During t he cour se of an i nvestigation, t he
admnistrator or a commttee may notify the respondent of the
subj ect being investigated. The respondent shall fully and

fairly disclose all facts and circunstances pertaining to the
al l eged m sconduct or nedical incapacity within 20 days of being
served by ordinary mail a request for response to a grievance.
The administrator in his or her discretion may allow additiona

time to respond. Failure to provide information or
m srepresentation in a disclosure is msconduct. The
adm nistrator or commttee may mnmake a further investigation
bef ore maki ng a recomendation to the board.

11
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her an 800 nunmber in Washington, D.C. and she said she called
t hat nunber.

119 Attorney Evans testified she did not know how the
phone in the Washington, D.C. office was answered but as far as
she knew she was calling the federal public defender. She told
the person who answered that she was calling about a habeas
corpus question and she was transferred to soneone else. She
testified she did not recall if she talked to a man or a wonman,
but whoever she talked to confirnmed her research was correct.
She testified at that point she wote the March 24, 1997, letter
to her client.

120 Attorney Evans notes that Thomas Hutchi son, who works
with the federal public defender for the District of Colunbia as
part of the "federal defender training group,” also testified at
the hearing. The "federal defender training group” is the nane
t he organi zation has used since May of 1998. Prior to that tine
it was known as the sentencing guidelines group. M. Hutchison
testified that in March of 1997 his group was physically |ocated
in the office of the federal public defender for the District of
Colunmbia but the group's phones rang on a separate system from
the rest of the public defender's phones and he could not rule
out the possibility that sonmeone wal king by the phones did not
pick up the phone and answer "public defender's office." He
said that woul d have been an unusual occurrence, however.

21 Attorney Evans states that the evidence presented to
the Board indicates there were four attorneys working in the

sentencing guidelines group in Mrch of 1997. One of those

12
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attorneys was Fran Pratt. Ms. Pratt maintained a record of the
nanes of people who had called, and her conputer records reflect
that she spoke to Attorney Evans but the records do not identify
the date of the call or the subject matter

22 Attorney Evans does not dispute her client's claim
that he never received the Mrch 24, 1997, letter but she
insists she did author and send it on that date. She argues
that the referee's conclusion that she fabricated the letter was
based al nost entirely on the inference the referee drew from her
use of the term "federal public defender training program" The
referee concluded that since the office was first called the
"federal public defender training group” in 1998, the March 24,
1997, letter using that nanme nust be a fabrication. At t or ney
Evans argues that the referee's analysis ignores the fact that
her description of the group in the letter was generically
correct because the office she called in Washington, D.C. was in
fact an office of the federal public defender and was what she
reasonably believed to be part of its training program

123 We conclude that the referee's finding that Attorney
Evans fabricated the Mrch 24, 1997, letter is supported by
cl ear and convi nci ng evi dence.

124 The record shows that Attorney Evans' client wote to
her on February 27, 1997, asking her opinion on the effect of
the Anti-terrorism Act. He wote again on April 13, 1997,

sayi ng,

| have not heard from you since your February 2"
correspondence, and | have witten to you tw ce since

13
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t hen. Coe I am confused and uncertain and woul d
simply like to know whether you are still handling ny
case, and if so, whether the April 23'% deadline will
affect ny case in terns of filing in federal court
down the |ine.

125 The client's father testified at a deposition given in
this proceeding that between Decenber 1996 and April 1997 he
made 30 to 50 phone calls to Attorney Evans but was never able
to reach her. He said on nobst occasions he |left a nessage on
her answering machine but on at |east one occasion he spoke to
sonmeone in her office and left a nessage asking Attorney Evans
to call himback. She never responded.

126 The client's father wote letters to Attorney Evans on
April 6, April 21 and April 23, 1997, inploring Attorney Evans
to get in touch with them Agai n, she never replied. It is
clear from the letters sent by the client and his father in
April of 1997 that the client never received the March 24, 1997,
letter. Al though Attorney Evans continues to insist that she
did send the letter on March 24, 1997, expressing her opinion
that the Anti-terrorism Act did not affect her client's case,
she fails to explain why she did not respond to any of the
increasingly desperate requests for her opinion on that very
subj ect nade by both her client and his father throughout April
of 1997.

127 While it is possible that Attorney Evans did contact
the sentencing guidelines group in Washington, D.C. in March of
1997, it does not automatically follow that she wote a letter
to her client at that tinme. If, as she clains, the letter was

sent on March 24, 1997, the flurry of communications from her

14
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client and his father in the weeks leading up to April 23, 1997,
shoul d have alerted Attorney Evans to the fact that the letter
was never received. This, in turn, should have caused her to
get in touch with her client and/or his father and furnish them
wi th another copy of the letter. The only reasonable inference
that can be drawn from the record is the one drawn by the
referee: the letter was not witten in March of 1997 but was
drafted nmuch | ater, probably around the tine the Board commenced
its investigation. The referee's findings in this regard have
not been shown to be clearly erroneous. Consequently, we adopt
t hem

128 Attorney Evans also appeals from the referee's
recommendation that her license to practice |aw be suspended for
two years. She notes that the recomended two-year suspension
stens largely fromthe referee's finding that she fabricated the
March 24, 1997, letter. She says if this court disagrees wth
the referee's findings <concerning the letter, then the
di scipline inposed should be dramatically reduced. In the
alternative, she asserts that even if the referee's disputed
factual finding about the March 24, 1997, letter should be
adopted, a reduction in the recomended sanction is still
appropri ate.

129 Attorney Evans asserts that a two-year suspension is
overly harsh. She points out that throughout her career she has
wor ked for the nobst needy crimnal defendants and her practice
has involved helping people who are often otherwi se poorly

repr esent ed. She says her contribution to the |egal profession

15
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and her character is attested to by the various character
wi tnesses who testified on her behalf at the hearing, including
clients, fellow attorneys, judges and district attorneys.

130 The Board takes the position that the trust account
violations denonstrate a proven pattern of conduct that goes
beyond the serious problem of putting client funds to her own
personal use. The Board notes that Attorney Evans used her
client trust account as a personal account and failed to keep
records that would enable her to distinguish client funds from
her own funds. She then wote checks on an account when there
were clearly insufficient funds to cover them and she lied to
her clients about the reasons she was unable to pay them the
sunms they were due.

131 The Board al so asserts that the creation of a backdated
letter as a neans of responding to allegations of msconduct is
di sturbing and the March 24, 1997, letter represents an act of
deception and di shonesty toward both her client and the Board.
The Board contends that no nunber of character w tnesses can
rehabilitate Attorney Evans since her professional m sconduct is
no less serious in the face of accolades offered by her
pr of essi onal peers.

132 Having considered the ci rcunst ances sur roundi ng
Attorney Evans' professional msconduct, including the m suse of
her «client trust account, her failure to keep her clients
reasonably infornmed about the status of their cases and pronptly
conply with reasonable requests for information, and her

fabrication of the March 24, 1997, letter, we determne that a

16
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two-year |icense suspension is appropriate. That determ nation
takes into account the mtigating factors of Attorney Evans'
representation of people who are often otherwise poorly
represented and her character as attested to by various
W t nesses.

133 By her m shandling of her client trust account and the
fabrication of a letter, Attorney Evans has shown a wllingness
to place her own financial interest above the welfare of her
clients and has al so established a pattern of deception to keep
her  prof essi onal m sconduct from being discovered. The
suspension we inmpose is intended not only to inpress upon
Attorney Evans the gravity of her professional m sconduct but
also to put other attorneys on notice of the degree of
seriousness with which this court views conduct of this nature.

134 IT IS ORDERED that the license of Reesa Evans to
practice law in Wsconsin is suspended for a period of two
years, effective Decenber 22, 2000.

135 IT IS FURTHER ORDERED that within 60 days of the date
of this order, Reesa Evans pay to the Ofice of Lawer
Regul ation the costs of this proceeding, provided that if the
costs are not paid within the time specified and absent a

showing to this court of her inability to pay the costs within

that time, the Ilicense of Reesa Evans to practice law in
Wsconsin shall remain suspended until further order of the
court.

17
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136 IT IS FURTHER ORDERED that Reesa Evans conply with the
provi sions of SCR 22.26 concerning the duties of a person whose
license to practice law in Wsconsin has been suspended.

137 IT IS FURTHER ORDERED that the Board' s second notion
for tenporary suspension of Attorney Evans' license to practice
law in Wsconsin and Attorney Evans' notion to nodify this
court's June 29, 1999, order regarding the maintenance of her

client trust account are both di sm ssed as npot.
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